BEFORE THE DEPARTMENT
OF NATURAL RESOURCES AND CONSERVATION
OF THE STATE OF MONTANA

k * * % * * * % * *

IN THE MATTER OF THE APPLICATION )
FOR BENEFICIAL WATER USE PERMIT ) FINAL ORDER
NO. 41418-s43D BY BRUCE O. GRAY )

)

* * % % % % % * * *

There being no exceptions or objections entered to the
Proposal for Decision in this matter, the Department of Natural
Resources and Conservation enters this Final Order. The Proposal
for Decision as entered on March 10, 1983, is hereby adopted in

its entirety as Final.

FINAL ORDER

1. Application for Beneficial Water Use Permit No.
41418-s43D by Bruce O. Gray is hereby granted to divert 150
gallons per minute up to 26.5 acre-feet per annum for sprinkler
irrigation of 44 acres from May 1 to September 1, inclusive, of
each year. The water shall be diverted by draining an existing
swamp located in the SW% SE%x NWk of Section 21, Township 4 South,
Range 22 East, M.P.M., Carbon County. The water shall be used on
22 acres in the SE% NWw% and 22 acres in the SWkx NE%, all in said
Section 21,

2. This permit is issued subject to existing rights and any
final determination of those rights as provided by Montana law.

3. The combined appropriation of water pursuant to this
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permit and Permit Mo. 41419 shall at no time exceed 200 gallons
per minute.

4, The issuance of this Provisonal Permit by the Department
shall not reduce the Permittee's liability for damages caused by
the Permittee's exercise of this Permit, nor does the Department
in issuing the Provisional Permit in any way acknowledge
liability for damage caused by the Permittee's exercise of this

Provisional Permit.

NOTICE
The Department's Final Order may be appealed in accordance
with the Montana Administrative Procedures Act by filing a
petition in the appropriate court within thirty (30) days after

service of the Final Order.

DONE this L&day of éf‘.z , 1983.
(’50»-1 gr\\i' })/JA/‘Z’C/%( @Mﬂjm

Gary Frigiqudminisﬁ}ator David L. Pengel/ly, Hearing Examiner
Departmen f Natural Department of Natural Resources
Resources and Conservation and Conservation

32 8. Ewing, Helena, MT 32 S. Ewing, Helena, MT 59620
(406) 449 - 2872 (406) 449 - 3962
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AFFIDAVIT OF SERVICE
FINAL ORDER

STATE OF MONTANA )
) ss.
County of Lewis & Clark )

Cheryl L. Wallace, an employee of the Montana Department of
Natural Resources and Conservation, being duly sworn on oath, deposes
and says that on April | , 1983, she deposited in the United States
mail, certified return receipt mail, an order by the Department on the
Application by Bruce O. Gray, Application No. 41418-s43D, for an
Application for Beneficial Water Use Permit, addressed to each of the
following persons or agencies:

l. Bruce 0. Gray, Box 171 A, Joliet, MT 59041

2. Rocky Fork Decreed Water Users Association, Rt. 2, Box 3260, Red
Lodge, MT 59068

3. Pat Billingsley, Joliet, MT 59041

4., John Teini, Roberts, MT 59070

5. FKeith Rerbel, Billings Field Office (inter-department mail)

6. Dave Pengelly, Hearing Examiner (inter-department mail)

DEPARTMENT OF NATURAL RESOURCES AND
CONSERVATION

by ﬂ_)lv( ?Q (/OMM_

) ss.
County of Lewis & Clark )

STATE OF MONTANA

On this Jéﬂ%/day of April, 1983, before me, a Notary Public in and
for said state, personally appeared Cheryl L. Wallace, known to me to
be the Hearings Recorder of the Department that executed this
instrument or the persons who executed the instrument on behalf of
said Department, and acknowledged to me that such Department executed
the same.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my
official seal, the day and year in this certificate first above
written.

et L AL XA )
Notary Publior the State of Montana

Residing at tana City, Montana
My Commission~<¢xpires 3/1/85
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BEFORE TEE DEPARTMENT
OF NATURAL RESOURCES AMND CONSERVATION
OF THE STATE OF MONTAMA

* ® k¥ % % * * *k * *

IM TEE MATTER OF THE APPLICATION )
FOR BENEFICIAL WATER USFE PERMIT ) PROPOSAL FOR DECISIONM
MO. 4141°%-s43D RY BRRUCE O. GRAY )

)

* * % % * % % * * *

Pursuant to the Montana Water Use Act and to the contested
case provisions of the Montana Administrative Procedures Act, a
hearing in the above-entitled matter was held in Red Lodge,
Montana, on January 18, 1983. The Applicant, Bruce 0. Gray
appeared personally at the hearing. Appearing and presenting
testimony on behalf of the Rocky Fork Decreed Water Users, Inc.,
was Mr. Pat Billingsley. Also appearing on behalf of the Rocky
Fork Decreed Water Users, Inc. were John Teini, Fred Cole, Toiva
Lantta and Everett Zumbrum. The Department of Natural Resources
and Conservation was represented by Mr. Keith Xerbel of the

BRillings Water Pight Field Office.

STATEMENT OF THE CASE
On Febfuary 8, 1982, an Application for Peneficial Water Use
Permit was filed with the Department of Matural Resources and
Conservation by Bruce 0. Grav. This Application seeks 270
gallons per minute up to 146.7 acre-feet per annum for new
sprinkler irrigation purposes from May 1 to September 1,

inclusive, of each year. The proposed point of éiversion is in




the ME%X MNE% Swk of Section 21, Township 4 South, Range 22 East,

M.P.M., Carbon County. The proposed place of use is on 40 acres
in the SWk MEY%X and 40 acres in the SEX NW%, all in said Section

21. The water is to be diverted from a developed spring.

The pertinent portions of this Application were duly
published for three successive weeks in the Red Lodge weekly, a
newspaper of general circulation printed and published in Red
Lodge, lontana.

Cne objection to the granting o¢f this application was filed
with the Department of MNatural Resources and Conservation by the

Rocky Fork Decreed Water Users, Inc. on June 21, 1982.

EXHIBITS

The Applicant introduced the following exhibits, to-wit:

A-1: A hand-drawn map of the developed spring,
conveyvance facilities and proposed place of
use for waters requested pursuant to this
permit,

Az Potice of Appropriation filed by L. L.
Huddleston for the waters of a spring located
in Section 21, Township 4 South, Range 22
East, M.P.M., Carbon County.

A-3: An affidavit signed by Emil Sikora regarding
the use of water from a spring on certain
lands in said Section 21.

A-4: A contract for sale of real estate executed
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between Clarence L. and Ruth M. Johnson
(sellers) and Bruce Cneal CGray and Roberta

Barber Cray (buyers).

The Applicant's Exhibits were introduced into the record with
no objections.
Mo exhibits were introduced on behalf of the Objector.
The Department introduced the following exhibits irnto the
record, to-wit:

B-1: Statement of Claim for Existing Water Right
Mo. ¥W=114723-43D filed by Bruce 0. Gray.

D=2: Statement of Claim for Existing I7ater Right
Mo. W-114724-43D filed by Bruce C. Gray.

D~-3: Statement of Claim for Existing Water Right
Mo. W=114725-43D filed by Bruce 0. Gray.

D=-4: Statement of Claim for Existing Water Right
No. W=114727-43D filed by Pruce 0. CGray.

D-5is A three-page exhibit including a soils map of
the Applicant's proposed irrigated lands and
a description of the soils in this area, all
taken from the Carbon County Soils Survey.

D-6: Exhibit D-€6 from a hearing in the matter of
the Application for Beneficial Water Use
Permit Mo. 42358-43D bv Kenneth ané Kathryn
Ccx was introduced by reference. This

exhibit consists of the water commissioner
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records for Rock Creek from 1953 to 1977.

The Department's Exhibits were introduced into the record

with no objections.

Based on the information contained in the Department's file
in this matter and the information presented at the hearing, the
Hearing Examiner hereby makes the following Findings of Fact,

Conclusions of Law, and Order:

PROPOSED FINDINGS OF FACT

1. The Department of Natural Resources and Conservation has
jurisdiction over the subject matter herein and over the parties
hereto, khether they have appeared or not.

2. The Applicant's intended use of water for irrigation
purposes is a beneficial use.

3. The Applicant seeks to divert a maximum of 150 gallons
per minute, pursuant to this permit.

4. The Applicant's source of water is an existing spring
which would be developed to increase its flow.

5. The existing spring is tributary to Rock Creek.

6. The Applicant's maximum period of diversion would be 60
sixteen-hour days at a pumping rate of 150 gallons per minute.
Therefore, the Applicant's maximum diversion of water would be

26.5 acre-feet, per annum.

7. The Applicant is seeking to use this water for sprinkler
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irrigation purposes on 44 acres of land; 22 acres located in the
SE} NWk and 22 acres in the SWk% NE%, all in Section 21, Township
4 South. Range 22 East. M.P.M., Carbon County.

8. The Applicant has filed Application No. 41418 seeking an
additional 150 gallons per minute up to 26.5 acre-feet per annum
tb be used in conjunction with this application on the same
describéd 44 acres.

9. The A?plicant has filed Statement of Claim No. W-114723
tb be used on 12 acres in the SWk NE% of Section 21.

10. The Applicant has filed Statement of Claim No. W-114724
to be used on 15 acres in the SWw% NE%X of Section 21.

11. The Applicant has filed Statement of Claim No. W-114725
to be used on 30 acres in the SE% NW% of Section 21.

12. Any waters diverted from the source of supply and not
used by the Applicant will be conveyed by ditch directly to Rock
Creek.

13. The Applicant's proposed project will not decrease the
flows of Rock Creek during the irrigation season.

14, There are no pending permits which will be adversely
affected by the granting of this permit.

15, There are no existing reservations of water which will
be adversely affected by the granting of this permit.

16. The maximum flow rate which the Applicant will divert
pursuant to this Application and supplemental Application No.

41418 is 200 gallons per minute.
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PROPOSED CCHNCLUSIONS CF LAW
1. MO¥VT., CODE AMN, 85-2-311 (1981) directs the Department of
Matural Rescurces and Conservation to issue a water use permit if

the following conditions or criteria exist:

(1) there are unappropriated waters in the source of
supply:

(a) at times when the water can be put to the use
proposed by the applicant;

(b) in the amount the applicant seeks to appropriate;
and

(c) throughout the period cduring which the applicant
seeks to appropriate, the amount requested is available;

(2) the rights of a prior appropriator will not be
adversely affected;

(3) the propcsed means of diversion, construction, and
operation of the appropriation works are adeguate;

(4) the proposed use of water is a beneficial use;

(5) the proposed use will not interfere unreasonably
with other planned uses or developments for which a permit
has been issued or for which water has been reserved;

(6) an applicant for an appropriation of 10,000
acre-feet a vear or more and 15 cubic feet per second or
more proves by clear and convincing evidence that the rights
of a prior appropriator will not be adversely affected;

(7) except as provided in subsection (6), the
applicant proves by substantial credible evidence the
criteria listed in subsections (1) through 5).

2. The Applicantfs intended use of water for irrigation
purposes is a beneficial use.

3. The &pplicant's proposed means of diversion and
construction are adeaguate.

4., There are unappropriated waters in the source of supply
at times when the waters can be put to the use proposed by the
Applicant.

5. There are unappropriated waters in the source of supplvy

in the amount the Applicant seeks to approprizte.
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6. There are unapprcpriated waters in the source of supply
throughout the period during which the Applicant seeks to
appropriate said amount of water.

7. The rights of a prior appropriator will not be adversely
affected by the granting of this Application.

8. The proposed use will not interfere unreasonably with
other planned uses or developments for which a permit has been
issued.

9. The proposed use will not interfere with other planned
uses or developments for which water has been reserved.

10. The Applicant need not prove by clear and convincing
evidence that the above criteria have been met since the
Application is for less than 10,000 acre-feet per annum or 15

cubic feet per second.

PROPOSED ORDER

WHEREFORE, based on these Findings of Fact and Conclusions of
Law, the following Proposed Order i1s hereby issued:

1. Application for Beneficial Water Use Permit to.
414)°%9-s543D bv Bruce 0. CGray 1s hereby graznted to divert 150
cgallons per minute up to 26.5 acre-feet per annum for sprinkler
irrication of 44 acres from May 1 to September 1, inclusive, of
each year. The water shall be diverted by developing an existing
spring located in the NE% MNE% SWhk of Section 21, Township 4
South, Pange 22 East, M.P.M., Carbon County. The water shall be

used on 22 acres in the SEX NMj% anc¢ 22 acres in the WL MFk, all
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in said Section 21.

2. This permit is issued subject to existing rights and any
final determination of those rights as provided by Montana law.
3. The combined appropriation of water pursuant to this
permit and Permit No. 41418 shall at no time exceed 200 gallons

per minute,

4. The issuance of this Pfovisonal Permit by the Department
shall not reduce the Permittee's liability for damages caused by
the Permittee's exercise of this Permit, nor does the Department
in issuing the Provisional Permit in any way acknowledge
liability for damage caused by the Permittee's exercise of this

Provisional Permit.

NOTICE
This Proposal for Decision is offered for the review and
comment of all parties of record. Objections and exceptions must

be filed with and received by the Department of Natural Resources

and Conservation on or before /Qfgcu;ﬂ / , 1983.

poNE this /047 day of 7/14/2///4 , 1983.

4%U4£;/

David L. Pengelly, arln Examiner
Department of Naturdl Resoburces

and Conservation

32 S. Ewing, Helena, MT 59620
(406) 449 - 3962
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AFFIDAVIT OF SERVICE
PROPOSAL FOR DECISION

STATE OF MONTANA )
) ss.
County of Lewis & Clark )

Cheryl L. Wallace, an employee of the Montana Department of
Natural Resources and Conservation, being duly sworn on oath, deposes
and says that on March _{0 , 1983, she deposited in the United States
mail, certified return receipt mail, an order by the Department on the
Application by Bruce 0. Gray, Application No. 41419-s43D, for an
Application for Beneficial Water Use Permit, addressed to each of the
following persons or agencies:

l. Bruce 0. Gray, Box 171 A, Joliet, MT 59041

2. Rocky Fork Decreed Water Users Association, Rt. 2, Box 3260, Red
Lodge, MT 59068

3. Pat Billingsley, Joliet, MT 59041

4. John Teini, Roberts, MT 59070

5. Keith Kerbel, Billings Area Office Supervisor, DNRC
(inter-department mail)

6. Dave Pengelly, Hearing Examiner, DNRC (inter-department mail)

DEPARTMENT OF NATURAL RESOURCES AND
CONSERVATION

oy i g 16 hance sy

STATE OF MONTANA )
) ss.
County of Lewis & Clark )

On this g?[f day of March, 1983, before me, a Notary Public in and
for said state, personally appeared Cheryl L. Wallace, known to me to
be the Hearings Recorder of the Department that executed this
instrument or the persons who executed the instrument on behalf of
said Department, and acknowledged to me that such Department executed
the same.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my
official seal, the day and year in this certificate first above
written.

x“rll. ' .!- [ 7{/'7!"
Notary Public for, the State of Montana
Residing at Montana City, Montana

My Commission -expires 3/1/85
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